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ORDINANCE 2015-206-E
An ordinance appropriating $124,543.91 FROM THE Facilities Capital Maintenance – Government account to PROVIDE THE FINAL SETTLEMENT AMOUNT FROM THE CONSTRUCTION MANAGER FOR THE JACKSONVILLE VETERANS MEMORIAL ARENA 2001 EXTERIOR AND STRUCTURAL REPAIR PROJECT, CREATING A BUDGET TO REIMBURSE ACCOUNT AS INITIATED BY REVISED B.T. 15-054; PROVIDING A CARRYOVER OF FUNDS TO FISCAL YEAR 2015-2016; AMENDING THE 2015-2019 FIVE-YEAR CAPITAL IMPROVEMENT PROGRAM APPROVED BY ORDINANCE 2014-467-E TO INCREASE FUNDING FOR THE PROJECT ENTITLED “FACILITIES CAPITAL MAINTENANCE - GOVT”; PROVIDING FOR CITY OVERSIGHT BY THE DEPARTMENT OF PUBLIC WORKS; APPROVING & AUTHORIZING EXECUTION OF THE SETTLEMENT agreement and limited mutual release between THE CITY OF JACKSONVILLE and TURNER/PERRY-MCCALL/NORTHSIDE PARTNERS JOINT VENTURE REGARDING CONSTRUCTION OF VETERANS MEMORIAL ARENA; providing for an effective date.

WHEREAS, on September 21, 2001 the City and Turner Construction Company, Perry-McCall Construction Company, Inc., and Northside Partners, LLC, doing business jointly and severally as a joint venture under the registered fictitious name Turner/Perry-McCall/Northside Partners (hereinafter the “Construction Manager”), entered into City Contract No. 8189 (“the Contract”) for Construction Manager to construct Veterans Memorial Arena, an entertainment and sports arena (hereinafter “Project”); and


WHEREAS, in or about late 2011 or early 2012 the City, while performing maintenance services, found property damage to the Project and defects in the exterior masonry (hereinafter “Defects”), and required certain repairs to be made or funded by Construction Manager (hereinafter “Repairs”); and 

WHEREAS, those Defects and Repairs have been resolved or completed to the satisfaction of the City; and 


WHEREAS, the Construction Manager has made claims against one of its subcontractors, among others, regarding the Defects and Repairs, which claims have been resolved, and such resolution included receipt by Construction Manager of certain insurance proceeds (hereinafter “Insurance Proceeds”); and


WHEREAS, the City and the Construction Manager have determined that it is in the best interest of the parties to resolve the Claims related to the Defects and Repairs, and to avoid litigation, further costs, risk and expense, without admitting any liability or fault each to the other; and 


WHEREAS, the Construction Manager has agreed to pay the City a total of $243,893.91 to reimburse the City for the cost of addressing the Defects and Repairs (“the Reimbursement Amount”) in exchange for a release regarding the Defects and Repairs, including any claims against the Insurance Proceeds;  and


WHEREAS, the Construction Manager paid the City $119,350.00 in October 2012, which has been credited to the Reimbursement Amount, leaving a balance of $124,543.91 due under the proposed settlement; and


WHEREAS, the parties have developed a proposed agreement to resolve the Claims; and


WHEREAS, the Council finds that it is in the best interests of the City and the public that the dispute be resolved without resort to litigation, financial exposure, costs, fees and expenses; now therefore


Be it ordained by the Council of the City of Jacksonville:


Section 1.

Appropriation.  For the 2014-2015 fiscal year, within the City’s budget, there is hereby appropriated the indicated sum from the accounts listed in subsection (a) to the accounts listed in subsection (b):

(Revised B.T. 15-054, attached hereto as Revised Exhibit 1 and incorporated herein by this reference):
(a) Appropriated from:

See Revised B.T. 15-054

$124,543.91
(b) Appropriated to:

See Revised B.T. 15-054

$124,543.91

Section 2.

Purpose.  The City entered into City Contract No. 8189 with the Turner/Perry-McCall/Northside Partners joint venture (“Construction Manager”) for construction of the Veterans Memorial Arena in 2001.  After the Project was completed, in late 2011 or early 2012, the City found property damage to the Project and defects in the exterior masonry.  The damage and defects have now been repaired to the satisfaction of the City.  The Construction Manager has agreed to reimburse the City for the cost of the repairs.  The City and the Construction Manager have reached a tentative settlement agreement which is reflected in the Settlement Agreement attached hereto as Exhibit 3.  The settlement calls for payment of an additional $124,543.91 by the Construction Manager to the City.  The purpose of the appropriation in Section 1 is to create a budget acknowledging receipt of the funds and to reimburse the appropriate City account(s) from which funds were expended, as implemented by a budget transfer for this final settlement payment. 

Section 3.

Carryover.

The funds appropriated in this ordinance shall not lapse but shall carryover to fiscal year 2015-2016.

Section 4.
CIP Amendment.
Ordinance 2014-467-E, being the 2015-2019 Five-Year Capital Improvement Program for the City and certain of its independent agencies, is hereby amended to increase funding for the project entitled “Facilities Capital Maintenance - Govt”. The project is more fully described in the Project Information Sheet, attached hereto as Exhibit 2 and incorporated herein by this reference. The Council finds that the deferral of this amendment of the CIP until the next annual budget and CIP review will be detrimental to the best interests of the community because such deferral will delay payment to the City of funds owed by the Contractor. Pursuant to Section 122.605(c), Ordinance Code, enactment of this ordinance requires the affirmative vote of two-thirds of the Council members present at the meeting because of the CIP amendment set forth in this section. This ordinance shall constitute an amendment to Ordinance 2014-467-E.  In all other respects, the Five-Year Capital Improvement Program approved by Ordinance 2014-467-E shall continue in full force and effect.
Section 5.

Oversight.

The Public Works Department shall oversee the project described herein.


Section 6.

Settlement Approved.
 The above recitals are true and correct and are incorporated herein. The proposed Settlement Agreement and Limited Mutual Release attached hereto and incorporated in this ordinance by this reference as Exhibit 3 (the “Agreement”), is approved. The Mayor or his designee is authorized to execute the Agreement, in substantially the form attached, on behalf of the City. In addition, the General Counsel or his designee is authorized to execute all other settlement documents necessary to conclude the approved settlement.  

Section 7.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:
__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation prepared by: Margaret M. Sidman
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SETTLEMENT AGREEMENT AND LIMITED MUTUAL RELEASE

This Agreement is entered into this _ day of , 2015, by and
between the City of Jacksonville (hereinafter “the City") and Turner Construction
Company, Perry-McCall Construction Company, Inc.,, and Northside Partners, LLC,
doing business jointly and severally as a joint venture under the registered fictitious
name Turner/Perry-McCall/Northside Partners (hereinafter “Construction Manager”),
hereinafter collectively referred to as “the Parties,” who state as follows:

WHEREAS, on September 21, 2001 the City and Construction Manager entered
into City Contract No. 8189 (“the Contract”) for Construction Manager to construct an
entertainment and sports arena (hereinafter “Project”); and

WHEREAS, in or about late 2011 or early 2012 the City, while performing
maintenance services, found property damage to the Project and defects in the exterior
masonry (hereinafter “Defects”), and required certain repairs to be made or funded by
Construction Manager (hereinafter “Repairs”); and

WHEREAS, those Defects and Repairs have been resolved or completed to the
satisfaction of the City; and

WHEREAS, the Construction Manager has made claims against one of its
subcontractors, among others, regarding the Defects and Repairs, which claims have
been resolved, and such resolution included receipt by Construction Manager of certain
insurance proceeds (hereinafter “Insurance Proceeds”); and

WHEREAS, the City and the Construction Manager have determined that it is in

the best interest of the Parties to resolve the Claims related to the Defects and Repairs,

Exhibit 3
Page 1 of 8 .
and to avoid litigation, further costs, risk and expense, without admitting any liability or
fault; and

WHEREAS, the Construction Manager has agreed to pay the City a total of
$243,893.91 to reimburse the City for the cost of addressing the Defects and Repairs
(“the Reimbursement Amount”); and

WHEREAS, the Construction Manager paid the City $119,350.00 in October
2012, which has been credited to the Reimbursement Amount.

NOW, THEREFORE, in consideration of the premises, mutual covenants and
promises set forth herein, and for other good and valuable consideration, the receipt,
adequacy and sufficiency of which is hereby acknowledged, the Parties agree to the
following:

1. Free and Fair Agreement

a. The above recitals are true and correct and are incorporated herein.

b. The Parties obtained or have had the opportunity to obtain legal
counsel of their choice.

c. The Parties acknowledge and agree that this settlement is a
compromise of disputed allegations, claims and demands, and that this
Agreement shall not be construed as, or deemed to be evidence of, an
admission or concession of any fault, liability or damage whatsoever by
any of the Parties.

2. Payment

Construction Manager shall pay the balance of $124,543.91, representing

the remaining unpaid portion of the Reimbursement Amount, to the City in

certified funds within twenty (20) days of the execution of this Agreement by

all Parties.
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3.

4.

Limited Mutual Releases

a. The Construction Manager, and each of its members individually,
hereby releases the City, and its past, present and future, officials,
officers, directors, agents, employees, representatives, related or
affiliated companies, subsidiaries, beneficiaries, heirs, predecessors,
successors, insurers, third party administrators, assigns and executors
from all past, present and future claims, and causes of action,
whatsoever in law and in equity (whether known or unknown, and
asserted or unasserted) which arise out of or relate to the Defects and
the Repairs.

b. Upon receipt of the payment in the amount of $124,543.91 in
accordance with the terms of Paragraph 2, the City shall release
Construction Manager, and each of its members individually, including
their past, present and future, predecessors, successors, parents,
subsidiaries, affiliate companies and entities and their respective
officers, directors, employees, successors and assigns from all past,
present and future claims, and causes of action whatsoever in law and
in equity (whether known or unknown, and asserted or unasserted)
which arise out of or relate to the Defects and the Repairs. This
Release includes any claims to recover the above-referenced
Insurance Proceeds.

c. Nothing in this Settlement Agreement and Limited Mutual Release
shall be construed to release the Construction Manager, its individual
members, or the City from any additional obligations or covenants
contained in or arising from the Contract or Project, or from any other
contracts or business dealings between the City and the Construction
Manager, or any of its members.

No Third Party Beneficiaries

This Agreement shall be binding upon and inure to the benefit of the

Parties, and their respective successors and assigns. This Agreement shall
not be construed to be for the benefit of, or confer any rights to, any third
person or party.

Costs and Attorney’s Fees

The Parties shall bear their own respective costs and attorneys’ fees as to

any and all disputes and claims released herein.
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Non-Severability

If any provision of this Agreement is invalidated by a court of competent
jurisdiction, the Agreement in its entirety is immediately thereafter void.

Governing Law; Venue

This Agreement shall be deemed to be executed in the State of Florida
and shall be construed and governed in all respects, including validity,
interpretation and effect, in accordance with the laws of this State. Venue for
any action arising under this Agreement shall lie exclusively in the
jurisdictional courts of Duval County, Florida.

Drafting of Agreement and Authority to Sign

This Agreement was drafted with each party, through their counsel, having
an equal right to review, comment upon and request drafting of specific
provisions. In the event of any dispute or suit related to the interpretation of
this Agreement or its terms, no provision will be construed against any party
as the drafter of this Agreement. Each party represents that the individual
signing below on its behalf has lawful and binding authority to execute this
Agreement. The undersigned representative of the City of Jacksonville is
authorized pursuant to Chapter 112, Part 1, City of Jacksonville Ordinance
Code, to settle on terms described in this document.

Counterparts '

This Agreement may be executed in counterparts, and may be executed
by facsimile, and so executed shall constitute a single, original, fully executed

Agreement.
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IN WITNESS WHEREOQF, and intending to be legally bound by the foregoing, we

set our hand and seal as follows:

CITY OF JACKSONVILLE

By:

[sign name]

[print name]

[print title/office]
STATE CF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2018, by
. who is oPersonally Known, oProduced ldentification. Type of

Identification Produced

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped

NOTARY SEAL
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TURNER CONSTRUCTION COMPANY

By:

[sign name]

[print name]

[print title/office]

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
, who is ocPersonally Known, oProduced Identification.

Identification Produced

, 2015, by
Type of

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped

NOTARY SEAL
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PERRY-MCCALL CONSTRUCTION COMPANY, INC,

By:

[sign name]

[print name]

[print title/office]

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 201

, who is oPersonally Known, oProduced Identification.

|dentification Produced

5, by

Type of

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped

NOTARY SEAL
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NORTHSIDE PARTNERS, LLC

By:

[sign name]

[print name]

[print title/office]
STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2015, by
. who is oPersonally Known, oProduced ldentification. Type of

Identification Produced

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped

NOTARY SEAL
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